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ORDER 
 

PER O.P. KANT, AM: 
 
 This Appeal by the assessee is directed against order dated 

31/03/2017 passed by the learned Commissioner of Income Tax 

(Appeals)-IV, Kanpur [in short ‘the Ld. CIT(A)’] for assessment 

year 2013-14 raising following grounds: 

1. That having regard to the facts and circumstances of the case, 
Ld. CIT(A) has erred in law and on facts in confirming the action 
of Ld. AO in framing the impugned assessment order and that too 
without assuming jurisdiction as per law. 

Appellant by  Ms. Rano Jain, Adv. 
Ms. Mansi Jain, CA 

Respondent by Sh. H.K. Choudhary, CIT (DR) 

Date of hearing 08.07.2021 

Date of pronouncement 16.07.2021 
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2.  That having regard to the facts and circumstances of the case, Ld. 

CIT(A) has erred in law and on facts in confirming the action of 
Ld. AO in making addition of Rs.7,98,880/- on account of 
difference between the disclosure made at the time of search and 
that too by recording incorrect facts and findings and without 
considering the submissions of the assessee and without 
observing the principles of natural justice. 

 
3.  That in any case and in any view of the matter, action of Ld. 

CIT(A) in confirming the action of Ld. AO in making the impugned 
addition of Rs.7,98,880/- by treating it as alleged undisclosed 
income is bad in law and against the facts and circumstances of 
the case. 

 
4.  That having regard to the facts and circumstances of the case, Ld. 

CIT(A) has erred in law and on facts in giving direction to take 
action in the case of M/s Inspiration Enterprises (P) Ltd., more so 
when this case was not before him and that too without giving 
opportunity of hearing. 

 
5.  That having regard to the facts and circumstances of the case, Ld. 

CIT(A) has erred in law and on facts in not reversing the action of 
Ld. AO in charging interest u/s 234A, 234B and 234C of Income 
Tax Act, 1961. 

 

2. Briefly stated facts of the case are that a search and seizure 

action under section 132 of the Income-tax Act, 1961 (in short 

‘the Act’) was carried out on 13/02/2013 at the premises of the 

assessee along with other cases of “Panchsheel Group”. During 

the course of search, the assessee made declaration of 

undisclosed income of Rs. 1 crore in statement recorded under 

section 132(4) of the Act. The assessee filed return of income for 

the year under consideration on 28/04/2014, declaring total 

income of Rs.16,29,730/-. In the scrutiny assessment, the 

learned Assessing Officer observed that against disclosure of Rs. 

1 crore, the assessee declared undisclosed income of ₹ 

92,01,120/-, which consisted of ₹ 6 lakh in his own case and ₹ 
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86,01,120/- in the case of M/s Inspiration Enterprises Private 

Limited (in short ‘M/s. Inspiration”) and, therefore, the balance 

amount of ₹ 7,98,880/- (Rs.1,00,00,000 – Rs.92,01,120) was held 

as undisclosed income of the assessee and accordingly, addition 

was made in order under section 143(3) of the Act passed by the 

Assessing Officer on 30/03/2015. The assessee filed appeal 

before the Learned CIT(A). In the written submission before the 

Ld. CIT(A), the assessee submitted that while filing return of 

income of ‘M/s Inspiration’ and the assessee, all the seized 

documents were reconciled with the books of account of ‘M/s 

Inspiration’. On reconciliation, cash of ₹ 6 lakh was declared in 

the hands of the assessee and amount of ₹ 86,01,120/- was 

declared in the hands of ‘M/s Inspiration’. It was further 

submitted that the Assessing Officer in the case of ‘M/s 

Inspiration’ examined all the seized documents and after 

verification, admitted the undisclosed income of ₹ 86,01,120/-

declared by the assessee. The written submission of the assessee 

were forwarded by the Ld. CIT(A) to the Assessing Officer, who in 

his remand report dated 17/10/2016 submitted that in view of 

the various seized documents undisclosed income of ‘M/s 

Inspiration’ should be enhanced by ₹ 62,05,880/-. On this 

remand report, the assessee submitted a rejoinder dated 

04/02/2017, wherein the assessee explained as how the seized 

documents have been reconciled with the books of accounts and 

net undisclosed income of ₹ 86,01,120/- has been worked out in 

the case of ‘M/s Inspiration’. The said rejoinder has been 

reproduced by the Learned CIT(A) in the impugned order on page 

12 to 17. After considering submission on both side i.e. the 
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assessee and the Assessing Officer, the Ld. CIT(A) upheld the 

addition observing as under: 

“5.1 I have carefully gone through the assessment order, written 
submission, remand report and rejoinder. It may be seen from the 
assessment order that the AO has made addition of Rs. 7,98,880/- 
because the appellant has made surrender of Rs. 1 Crore during 
course of search and seizure action. While he has disclosed only Rs. 
92,01,120/- in his return of income filed in response to the notice 
u/s  153A the Act. 
 
The Ld. A.R. contended that he has shown all of the undisclosed 
income either in individual edacity or in hands of company M/s. 
Inspiration Enterprises (P) Ltd. The Ld. A.R. has also submitted that 
since no incriminating material was in support of AO to make 
addition of Rs. 7,98,880/-. Therefore, in his opinion, addition is not 
justified. The Ld. A.R. has also relied upon various case laws which 
have already been reproduced above. I do not agree with the 
contention of the appellant that the no addition should be made only 
on the basis of statement recorded from the remand report of the AO, 
it is very much clear that there are several documents seized which 
indicate for undisclosed income of the appellant and that of the 
company i.e. M/s. Inspiration Enterprises (P) Ltd. 
 
Moreover, in the case of Dayavanti Vs. CIT (75 Taxman.com 
308(Del.) dated 27.10.2016, Hon'ble High Court, Delhi has held that 
even statement of appellant during course of search and seizure 
action may be treated as incriminating material by the AO. Thus, I 
do not find merit in the various contention of the appellant and 
addition of Rs. 7,98,880/- is hereby confirmed. 
 
Further, it is also noticed from the remand report that there is 
discrepancy in the explanation furnished by the appellant in the 
case of company M/s. Inspiration Enterprises (P) Ltd. during the 
assessment proceedings. The AO has clearly pointed out that 
instead of furnishing details of receipts and expenditure year wise, 
the details have been furnished by clubbing it only in one year. In 
view of these facts as mentioned by the AO in remand report dated 
20.03.2017. The AO is directed to taken suitable remedial action in 
the case of M/s Inspiration Enterprises (P) Ltd.” 

 

2.1 Aggrieved with the above finding of the Ld. CIT(A), the 

assessee is in appeal before the Income-Tax Appellate Tribunal (in 

short ‘the Tribunal’) raising the grounds as reproduced above.  
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3. Before us, the parties appeared through Video Conferencing 

facility. The assessee filed a paper-book containing pages 1 to 72. 

The learned Departmental Representative (DR) also filed a paper-

book containing case laws.  

4. The learned Counsel of the assessee referred to statement of 

assessee under section 132(4) of the Act, available on page 5-10 

of the paper-book. She submitted that in response to question No. 

18, surrender was made to cooperate with the Department and by 

peace of mind and there was as such no basis for the figure of Rs. 

1 crore and it was just estimation. She further submitted that 

later on, while filing return of income, the figures were tallied and 

it came to the notice that the amount of undisclosed income was 

of ₹ 92,01,210/- and accordingly amount of ₹ 86,01,120/-was 

declared in the case of ‘M/s. Inspiration' and ₹ 6 lakh in the case 

of the assessee. She further referred to paper-book pages 24-26, 

which are copies of seized documents. The Learned Counsel 

submitted that those documents relates to ‘M/s. Inspiration’ and 

peak of receipt or credit has been worked out to ₹ 86,01,120/-, 

which has already been declared in the hands of ‘M/s. 

Inspiration’. Out of the cash found at the residence of the 

assessee of ₹ 6,12,580/-, there was opening balance of ₹ 12,580/- 

and remaining amount has been declared as unexplained in the 

hands of the assessee. According to her, it is not mandatory to 

declare the surrendered amount irrespective of the undisclosed 

income appearing in seized documents. She submitted that 

whatever amount was appearing in the seized documents has 

already been declared and therefore making addition of the 

amount of ₹ 7,98,880/- in the hands of the assessee is not 
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justified, when no adverse comment has been made either by the 

Assessing Officer or learned CIT(A) in respect of undisclosed 

income the assessee. She further submitted that case of the 

Dayawanti- (supra) relied upon by the Learned CIT(A) is 

distinguishable on the facts, as in that case, the assessee was 

found to be a habitual offender in the seized material, which was 

never explained in a reasonable manner. To support the 

contention that “though the admission is an extremely important 

piece of evidence but it cannot be said to be conclusive and it is 

open to the person who made the admission to show that it is 

incorrect, she relied on the decision of the Hon’ble Supreme Court 

in the case of Pullangode Rubber & Produce Co Ltd (1973) 91 

ITR 18 (SC). She also relied on the decision of the Hon’ble 

Andhra Pradesh High Court in the case of CIT Vs Naresh Kumar 

Aggarwal, reported in 369 ITR 171, wherein it is held that mere 

confessional statement without there being any documentary 

proof, shall not be used in evidence against the persons who 

made such statement. 

5. On the contrary, the Learned DR relied on the order of the 

Ld. CIT(A) and submitted that assessee himself admitted 

undisclosed income of Rs. 1 crore and said statement was never 

retracted. The Learned DR relied on the decision of Hon’ble Delhi 

High Court in the case of Bhagirath Aggarwal Vs CIT (2013) 351 

ITR 141 and submitted that the statement made u/s 132(4) of the 

Act can be relied upon even without corroboration by the 

department. The Learned DR also relied on the decision of the 

Hon’ble Supreme Court in the case of Bannalal Jat Construction 
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Private Limited vs ACIT reported in (2019) 106 taxmann.com 128 

(SC).  

6. We have heard rival submission of the parties on the issue 

in dispute and perused the relevant material on record. In the 

case, the assessee surrendered undisclosed income of Rs. 1 crore 

in statement under section 132(4) of the Act. For ready reference, 

a typed copy of relevant part of the said statement is reproduced 

as under: 
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6.1 It is evident from the above that the surrender was on the 

basis of rough estimates of the cash and other documents seized. 

No calculation of the document-wise or item-wise surrender 

amount has been provided in the statement. Before us, the 

Learned Counsel of the assessee has submitted that cash found 

has been offered as undisclosed income in the hands of the 

assessee and whatever amount reflected in seized document, 

which were pertain to ‘M/s. Inspiration’, has been worked out to ₹ 

86,01,120/- and declared in the hands of ‘M/s. Inspiration’. We 

find that the assessee has worked out the undisclosed income on 

the basis of the seized material, which has not been disputed by 

the Assessing Officer of M/s Inspiration. The assessee has been 

able to point out the mistake or error in the disclosure amount 

based on the seized document and, therefore, it is not a retraction 

and rather it is honouring of the statement. If any error is pointed 

out in the surrendered amount, same is to be allowed. If by 

mistake, 2+2 (two plus two) has been calculated to 5 (five) in the 

statement under section 132(4) of the Act, then it is within the 

rights of the assessee to rectify the error and it cannot be said 

either retraction or dishonouring of the statement. The Assessing 

Officer cannot treat the balance 1 (one) as undisclosed income of 

the assessee. Any such action of the Assessing Officer is not 

justified. In the case of Bhagirath Aggrwal (supra) also the 

Hon’ble Delhi high court has held that, if the admission is 

incorrect, same would not be binding. The relevant paragraph of 

the said decision is reproduced as under: 
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“11. Before us the learned counsel for the appellant contended that 
the statement made by an assess could always be subsequently 
retracted. He further submitted that it was open to the person who 
made an admission to show that the admission was incorrect. For 
this proposition he placed reliance on a Division Bench decision of 
this Court titled Ester Industries Ltd. Vs. Commissioner of Income-
tax: (2009) 316 ITR 0260. However, that case was not one of search 
and seizure u/s 132 of the said Act. Furthermore, in the present 
case no material has been produced by the appellant/assessee to 
show that the admission made by him was incorrect in any way. On 
the other hand, it is the assessee who is insisting that it is for the 
department to corroborate the statement of admission made by him 
and until and unless the department corroborates the same, the 
statement cannot be relied upon. We are afraid that is not the correct 
position of law. The admission once made can certainly be retracted, 
if the circumstances permit, and it can also be shown to have been 
made under some mistake or to be otherwise incorrect. But, the onus 
would be on the maker of that admission. In this case it is the 
appellant/assessee who has admitted and surrendered a sum of 
Rs.1.75 crores as his undisclosed income. It was incumbent upon 
him to show that he had made a mistake in making that 

admission and that the said admission was incorrect. He had 
access to all the documents which has been seized in as much as 
the copies had been supplied to him. However, he did not produce 
anything to establish that the admission was incorrect in any way. 
That being the position, the appellant/assessee cannot resile from 
his earlier statement made on 10-11.11.2005 and 21.11.2005. 

(Emphasis supplied externally)” 
 
 
 

6.2 The Hon’ble Delhi High Court has also relied on the decision 

of Pullangode Rubber Produce Co. Ltd. (supra) to highlight that it 

was open to the person who made the statement to show that it 

was incorrect. The relevant para of the decision of the Hon’ble 

Delhi High Court is reproduced as under: 

 

“12. The learned counsel for the appellant/assessee also referred to 
the Supreme Court decision in the case of Pullangode Rubber 
Products Co. Ltd. Vs. State of Kerala: (1973) 91 ITR 18 SC for the 
proposition that an admission is an extremely important piece 
of evidence but it cannot be said that it is conclusive. It was 

contended that it was open to the person who made the 
statement to show that it was incorrect. There cannot be any 
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doubt about this position in law, but, in the present case the 
appellant/assessee has not produced any material to show that the 
admissions made by him were incorrect. The statements recorded 
u/s 132 (4) of the said Act are clearly relevant and admissible and 
they can be used as evidence. In fact, once there is a clear 
admission, voluntarily made, on the part of the assessee, that would 
constitute a good piece of evidence at the hands of the Revenue. 

(Emphasis supplied externally)” 

 

 

6.3 In the light of above decisions, we are of the opinion that the 

assessee computed the undisclosed income appearing in seized 

documents, which has been accepted by the Assessing Officer. 

The assessee has successfully demonstrated the error in 

statement and the Assessing Officer in the case of M/s 

Inspiration also accepted the computation of undisclosed income 

by the assessee. In the present case, the addition has been made 

for the difference of surrendered amount during the statement 

u/s 132(4) and amount declared in the returned income, just 

because the assessee surrendered said amount under section 

132(4). This addition has been made in complete disregard to the 

error pointed out by the assessee in surrendered amount.  

6.4 We also note that the seized documents are not related to 

the assessee. The direction given by the Learned CIT(A) to take 

remedial action in the case of M/s Inspiration also goes to prove 

that, if any higher amount was to be assessed looking to the 

surrender, then it would have to be done in the case of M/s 

inspiration and not in the case of the assessee.  

6.5 In view of the above facts and circumstances, we set aside 

the order of the lower authorities on the issue in dispute and 
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delete the addition in the hands of the assessee. The grounds of 

the appeal of the assessee are accordingly allowed.  

7. In the result, the appeal of the assessee is allowed.  

Order pronounced in the open court on 16th July, 2021.  

 

 Sd/- Sd/- 

(KULDIP SINGH)  (O.P. KANT) 
JUDICIAL MEMBER  ACCOUNTANT MEMBER 

 
Dated: 16th July, 2021. 
RK/-(DTDC) 

Copy forwarded to:  
1. Appellant 
2. Respondent 
3. CIT     
4. CIT(A)    
5.  DR   
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